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REMARKS/ARGUMENTS 

Claims 40-74 stand in the present application, claims 40, 42, 51 , 66, 68, 69 and 
71-74 having been amended. Reconsideration and favorable action is respectfully 
requested in view of the above amendments and the following remarks. 

In the Office Action, the Examiner has objected to claim 69 as failing to provide 
proper antecedent basis for the claimed subject matter. As noted above, Applicants 
have amended claim 69 in order to correct the deficiency pointed out by the Examiner. 
Accordingly, the Examiner's objection to claim 69 is now believed to have been 
overcome. 

The Examiner has also objected to claims 40, 42, 51 and 71-74 for a number of 
technical deficiencies. As noted above, Applicants have amended each of these claims 
to correct the technical deficiencies pointed out by the Examiner. Accordingly, these 
claims are also believed to overcome the Examiner's objections thereto. 

The Examiner has rejected claims 48-53, 57 and 59-62 under 35 U.S.C. § 102(e) 
as being anticipated by Rollins. Applicants respectfully traverse the Examiner's 
§ 102(e) rejection of the claims. 

The goal of Applicants' invention is to price peer-to-peer content sharing "pirates" 
out of business. This is done by ensuring that unauthorized downloads can only be 
carried out at a prohibitively high tariff. By making this second tariff high enough, 
unauthorized downloads would become significantly more expensive to use than legal 
ones accessed from an approved server, even though the unauthorized content 
provider makes little or no charge for the service (low-tariff-plus-payment being less 
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than high-tariff-plus-no-payment). Thus content is available at a price acceptable to the 
customer only if the content is accessed through an authorized application. This is 
achieved by charging a prohibitively high price for the use of large bandwidth, with a 
discount to an acceptable price available only to users using authorized access servers. 
Applicants' invention provides the technical means for achieving this goal. 

The Examiner's application of Rollins against independent claims 48 and 57 is 
believed to be in error, since these claims require a number of features which are 
completely absent from Rollins. Firstly, Rollins nowhere requires that the use of a 
specified application is recorded, as required by claims 48 and 57. Rollins merely 
requires the user to request the allocation of extra bandwidth, rather than having that 
bandwidth always available. Rollins' system does not control what use (if any) is made 
of that bandwidth. The network service provider of Rollins does not monitor what 
application is being used - it merely charges for the bandwidth, which is available on 
demand and charged for irrespective of the use to which it is put. It does not control 
use of any particular (specified) application, and generates no particular output - 
specifically no billing output - that is application-specific. 

The Examiner appears to equate Rollins' accessing of an ISP (see col. 2, lines 
24-31) with "an application server controlling use of a specified application" as required 
by claims 48 and 57. However, the cited passage of Rollins identifies the ISP (internet 
service provider) as an example of an NSP 12, not a service accessed by it. The NSP 
(or indeed any other ISP) is accessed by the client system 10. There is nothing in 
Rollins to suggest that either the central office 1 8, or the ISP 12 itself, controls access to 



- 10- 



1340347 



CLARK et al 
Appl.'No. 10/501,779 
May 22, 2008 



individual applications and adjusts billing accordingly. The only variation to billing in 
Rollins is that when the ISP is requested to provide a temporary additional bandwidth 
allowance, the user is billed accordingly (see col. 3, lines 8-11). 

It is particularly telling that Rollins charges for the availability of this bandwidth - 
what the user does with it, if anything, is not monitored or controlled by Rollins. In 
Applicants' invention, the use made of a specified application server (a nominated peer 
to peer server for example) is monitored. The invention applies a combined billing and 
monitoring function, where when the system is operating at high bandwidth the billing 
process generates an output which depends on the application being accessed. The 
result is that one tariff can be applied for low bandwidth use, as well as for high 
bandwidth use when accessing approved applications (e.g., royalty-paying download 
sites), and a second tariff when accessing non-approved high bandwidth applications 
(e.g., "pirate" download sites). 

Accordingly, claims 48 and 57 and their respective dependent claims are 
believed to patentably define over Rollins. 

The Examiner has also rejected claims 54-56 and 63-65 under 35 U.S.C. 
§ 103(a) as being unpatentable over Rollins in view of Kitze and has rejected claim 58 
under 35 U.S.C. § 103(a) as being unpatentable over Rollins in view of Bowman- 
Amuah. Applicants respectfully traverse the Examiner's § 103 rejections of these 
claims. 

The Examiner has merely cited Kitze for disclosing an application server which is 
a peer-to-peer file transfer controller and has cited Bowman-Amuah merely for 
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disclosing that connections making use of the application are charged at a lower rate 
than other connections. Accordingly, it should be clear that the secondary references of 
Kitze and Bowman-Amuah do not solve the deficiencies noted above with respect to 
Rollins. Accordingly, these claims are also believed to patentably define over the cited 
references taken either singly or in combination. 

The Examiner has also rejected claims 40-45, 66-70 and 72 under 35 U.S.C. 
§ 103(a) as being unpatentable over Sawyer in view of Elliott. Applicants respectfully 
traverse the Examiner's § 103 rejection of these claims. 

The Examiner is also believed to have misapplied the combination of the Sawyer 
and Elliot references against independent claims 40 and 66, as will be discussed below. 
More particularly, the Examiner appears to have done no more than find quotes from 
passages in the two very different references which use the same words as the present 
claims but has improperly paid no regard to the context in which those words are found, 
either in the present claims, or in the cited passages. The Examiner cites Sawyer at 
col. 4, line 65 merely for disclosing the monitoring of the amount of bandwidth used - a 
"bandwidth meter." See Office Action at page 10. The bandwidth meter clearly 
generates an output indicative of that bandwidth use, but there is no disclosure of the 
final output being also based on whether a "specified" application is used, as required 
by independent claims 40 and 66 (and their respective dependent claims). 

The Examiner cites a passage presumably of Elliot (misidentified as US Patent 
6,345,239) at col., 141 as filling this gap. However, in citing Elliott, the Examiner 
appears to have misconstrued the term "recording" - it should be apparent from the 
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context of the present specification, and indeed from independent claims 40 and 66 
themselves, that the term "recording" is used to mean recording the existence of 
connections made over the network, and of any calls made over those connections. 
The cited passage of Elliott refers to recording the content of a conference call, so that it 
may be played back. There is no suggestion anywhere in Elliott that it could be 
combined with the bandwidth meter of Sawyer to generate a resultant output dependent 
on bandwidth as required by independent claims 40 and 66. Indeed it is very difficult to 
comprehend what the Sawyer/Elliot output might look like, or be used for, as the 
video/audio output of such a recording process would not be at all suitable for billing 
purposes. Therefore even if it would have been obvious to combine these two diverse 
references, Applicants' invention still would not have resulted. 

The Examiner has also rejected claim 46-47, 73 and 74 under 35 U.S.C. 
§ 103(a) as being unpatentable over Sawyer in view of Elliott and further in view of Kitze 
and has rejected claim 71 under 35 U.S.C. § 103(a) as being unpatentable over Sawyer 
in view of Elliott and further in view of Bowman-Amuah. Applicants respectfully traverse 
the Examiner's § 103 rejection of these claims. 

The Examiner has cited Kitze merely for disclosing user inputs relating to the 
quality of files available for transfer and has cited Bowman-Amuah merely for expressly 
including the 0-rate in the chosen services. Thus, it should be clear that the secondary 
references of Kitze and Bowman-Amuah do not solve the deficiencies noted above with 
respect to Sawyer and Elliott. Accordingly, these claims are also believed to patentably 
define over the cited references taken either singly or in combination. 
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Therefore, in view of the above amendments and remarks, it is respectfully 
requested that the application be reconsidered and that all of claims 40-74, standing in 
the application, be allowed and that the case be passed to issue. If there are any other 
issues remaining which the Examiner believes could be resolved through either a 
supplemental response or an Examiner's amendment, the Examiner is respectfully 
requested to contact the undersigned at the local telephone exchange indicated below. 



CC:lmr 

901 North Glebe Road, 11th Floor 
Arlington, VA 22203-1808 
Telephone: (703) 816-4000 
Facsimile: (703) 816-4100 



Respectfully submitted, 



NIXON & VANDERHYE P.C. 
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